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' | Assign. Date : 5/3/2016
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i

U.S. DEPARTMENT OF HEALTH AND Description: FOIA/Privacy Act

HUMAN SERVICES
200 Independence Ave., S.W.
Washington, DC 20201-0004,

Defendant.

COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF

Plaintiff, Paul Burke, brings this action for declaratory and injunctive relief, alleging as

follows:
NATURE OF ACTION

1. This is an action under the Freedom of Information Act ("FOIA"), 5 U.S.C. §552, as
amended, to compel the production of certain agency records, described below in paragraph 10
and in Exhibit 1, attached.
2. The records are explanatory material which the government wrote for distribution to
medical offices, to enable those offices, in turn, to provide the material to Medicare patients.
3. The government improperly denied Plaintiff's FOIA request for the material after 590
days, citing privilege. The administrative appeal has been pending for over 400 days. Since the

appeal has been pending more than 20 working days, Plaintiff has exhausted his administrative
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remedies (5 U.S.C. § 552(a)(6)(A)(ii) and § 552(a)(6)(C)).
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JURISDICTION AND VENUE
4. The Court has jurisdiction over this action pursuant to 5 U.S.C. § 552(a)(4)(B) and 28
U.S.C. § 1331.
S. Venue lies in this district pursuant to 5 U.S.C. § 552(a)(4)(B) and 28 U.S.C. §1391.
PARTIES
6. Plaintiff is an individual who manages an informational website, to educate people about
Medicare issues.
7. Defendant, U.S. Department of Health and Human Services ("HHS"), is an agency of the
United States. The Centers for Medicare and Medicaid Services ("CMS") is a component agency
of Defendant HHS. Defendant has possession of and control over the records that Plaintiff seeks.
FACTS AND LAW
8. In 2011 CMS issued a Final Rule which allows medical providers to form "Accountable
Care Organizations” ("ACOs") and to participate in them, as one approach in caring for
Medicare patients under the traditional Fee for Service ("FFS") program (42 CFR 425.20).
9. In 2013 Plaintiff filed a FOIA request (attached as Exhibit 1). The government assigned
Control # 071620137079 to the FOIA request.

10. The request asked for "signs," "standardized written notices," "templates," and "model
language," which CMS gives to medical providers in Accountable Care Organizations. The
providers must offer some of the material to Medicare patients, and may offer them the rest. The
following wording identifies this material. The government used this wording when it published
the Final Rule (76 Federal Register 67946-67947, 11/2/11):

e "CMS will develop appropriate language" for signs, which medical providers must

display to patients.
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e Medical providers must "make available standardized written notices developed by CMS
to the Medicare FFS beneficiaries whom they serve."

e CMS may supply "templates or model language for ACOs to use in marketing materials".

11.  The codification of the Final Rule confirms that participating doctors must,

e "Make available standardized written notices regarding participation in an ACO" (42
CFR 425.312(a)(3)).

e "Use template language developed by CMS, if available" (42 CFR 425.310(c)(1)).

e "Post signs in their facilities to notify beneficiaries [Medicare patients] that their ACO
providers/suppliers are participating in the Shared Savings Program” (42 CFR
425.312(a)(2)). "Shared Savings Program" is the umbrella term for the Medicare program
which ACOs participate in (42 CFR 425.10).

12.  After numerous phone calls between the parties, on February 25, 2015, Mr. Hugh
Gilmore of CMS sent Plaintiff a letter (attached as Exhibit 2) saying there are 17 pages of
responsive records, but all were withheld under exemption 5 of the FOIA (5 U.S.C § 552(b)(5)).
13.  The denial's reference to exemption 5 made conclusory mention of civil discovery
privileges, attorney-client privilege and deliberative process privilege. It did not explain how any
of these privileges applies to information already released to the public, i.e. doctors participating
in Accountable Care Organizations, pursuant to a Final Rule. ACOs are independent legal
entities, separate from the government (42 CFR 425.104).

14. The documents are not pre-decisional, since Medicare has approved them for release to
doctors in Accountable Care Organizations and to Medicare patients. The documents cannot
contain recommendations on legal or policy matters, nor personal medical information, since

their purpose is to tell patients factual information about the Accountable Care Organizations.
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A claim of privilege cannot apply to information that is "made available" to the public.
HHS regulations say that its use of exemption 5 covers,

"internal government communications and notes that fall within a generally recognized
evidentiary privilege. Internal government communications include an agency's
communications with an outside consultant or other outside person, with a court, or with
Congress, when those communications are for a purpose similar to the purpose of
privileged intra-agency communications” (45 CFR 5.66).

HHS regulations also say,

"If we have released a record, or a part of a record, to others in the past, we will
ordinarily release it to you also. However, we will not release it to you if a statute forbids
this disclosure, and we will not necessarily release it to you if an exemption applies in
your situation and did not apply, or applied differently, in the previous situations" (45
CFR 5.32).

HHS has released the material covered by the FOIA request to doctors in Accountable

Care Organizations, for use by Medicare patients, but has not released it to the Plaintiff, and has

not explained why the material can be released to one and not the other.

19.

Mr. Gilmore, before he denied Plaintiff's FOIA request, told Plaintiff orally that the

"program office" did not want to provide the information, because it thought,

Plaintiff might mis-represent himself as an Accountable Care Organization (though the

concern is baseless, and the denial of FOIA rights is not a solution).
The papers are "commercial secrets” (though they were written by the government).
The papers are "deliberative" (though CMS has released them to doctors in Accountable

Care Organizations, for patients' use).
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20. Plaintiff timely filed an administrative appeal, within the required 30 days (45 CFR 5.34).
HHS signed for receipt of the appeal on March 26, 2015, which was 29 days after the February
25, 2015 denial letter.
21. On June 4, 2015 Plaintiff contacted the Office of Government Information Services
("OGIS"), since one of its functions is to "offer mediation services to resolve disputes" under the
FOIA (5 U.S.C § 552(h)(3)). OGIS found the appeal was "pending review" at HHS but HHS had
no estimate for its completion date. OGIS said, "At this time, OGIS cannot offer you any
additional assistance” on August 31, 2015.
22.  On January 24, 2016 Mr. Derrick McNeal of HHS telephoned Plaintiff and said HHS
policy is that only Accountable Care Organizations have access to the written material.
23. HHS has not given any written decision on the administrative appeal, and over 400 days
have passed since HHS received it.
INJURY

24.  Plaintiff is injured by lacking information, which he wants to make available to the
public, about the government's relationship with certain Medicare providers, the Accountable
Care Organizations, and he is injured by the improper withholding of agency records to which he
is entitled.
25. Plaintiff cannot get the records elsewhere. Medicare providers are not required to use all
the government's model language, so the only way to see it all 1s to get it from the government.

REQUEST FOR RELIEF
WHEREFORE, Plaintiff requests that this Court:

A. Declare that Defendant’s failure to disclose the records requested by Plaintiff is unlawful;
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B. Order Defendant to make the requested records available to Plaintiff within 10 days from
the date of the Order;
C. Award Plaintiff his costs and reasonable attorney fees, if any, in this action, pursuant to 5
U.S.C. § 552(a)(4)(E)(i); and
D. Grant such other and further relief as the Court deems just and proper.
Respectfully submitted,

Pod Ml

Paul Burke, Pro Se

29 Dance Lane

Harpers Ferry, WV 25425
304-876-2227
PaulBurke@Globe1234.info

May 3, 2016

BURKE FOIA COMPLAINT, APRIL 2016, PAGE 6



Case 1:16-cv-00825-CRC Document 1 Filed 05/03/16 Page 7 of 10

EXHIBIT 1 - FOIA REQUEST FROM PAUL BURKE SUBMITTED TO HHS ONLINE JULY 15,2013,
CONTROL # 071620137079
[ request copies of language provided by Medicare to Accountable Care Organizations for signs and
informing beneficiaries about the Shared Savings Program, as identified on pp.67946-67947 of the

Federal Register 11/2/11 (ACO Final Rule)

P.67946 said Medicare would provide language for signs and notices:

"Nor should posting signs be inappropriately burdensome, since CMS will develop appropriate
language"

"make available standardized written notices developed by CMS"

P.67947 said Medicare may provide language for marketing materials:

"To the extent that CMS supplies templates or model language for ACOs to use in marketing

materials, we will ensure it complies with the Plain Writing Act of 2010."

The signs and notices tell patients that the facility is part of an ACO, that the patient may go

elsewhere if desired, how to opt out of data sharing, and other issues.

[ requested signs and written notices from aco@cms.gov, and they answered, " We provide the
standardized written notices to ACOs upon acceptance to the program. They are not available on our
website." (see below)

So Medicare was able to identify what I need, and it is readily available.

[ am an individual seeking information for personal use and not for a commercial use.
[ am willing to pay fees for this request up to a maximum of $100. If you estimate that the fees will

exceed this limit, please inform me first.
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I request that the information [ seek be provided in electronic format, by email.

If you have any questions about handling this request, you may call me at 304-876-2227.

from: Globel234.com Researcher

to: aco{@cms.hhs.gov

sent: Wed, Jul 10,2013 at 3:46 PM

subject: standardized written notices developed by CMS

Dear Ms Weiss:

The 11/2/11 final rules for ACOs say participants will provide the public:

"standardized written notices developed by CMS" to tell patients that the facility is part of an ACO,
and the patient may go elsewhere if desired. (Federal Register 11/2/11 p.67946)

[ do not find these "standardized written notices" on your websites. Could you point me to a link, or
send them to me?

[ am interested in handouts and signs if you have standard versions.

Thank you,

Paul Burke

304-876-2227

from: CMS ACO - CMSACO@cms.hhs.gov

to: Globel1234.com Researcher

date: Thu, Jul 11,2013 at 5:32 AM

subject RE: standardized written notices developed by CMS

Dear Mr. Burke,

Thank you for your interest in the Medicare Shared Savings Program. We provide the standardized
written notices to ACOs upon acceptance to the program. They are not available on our website.
Sincerely,

Medicare Shared Savings Program Staff

7500 Security Bivd. Baltimore, MD 21244
ACO@cms.hhs.gov
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EXHIBIT 2 - DENIAL LETTER FROM HHS 1O PAUL BURKE

CIMS

CENTERS FOR MEDICARE & \EDICALD SEQY¥ICES

DEPARTMENT OF HEALTH & HUMAN SERVICES
Centers for Medicare & Medicaid Services

7500 Securily Boulevard, Mail Stop N2-20-16
Baltomore, Maryland 21244-1850

Office of Strategic Operations and Regulatory A fairs fOpenness, Transparency and Aceountabllity Group

Refer to; Control Number 071620137079 and PIN [Private identifiers redacted]

Paul Burke FEB D 5 Ikt

Dear Mr. Burke:

This is in response to your July 15, 2013, Freedom of Information Act (FOIA) (5 US.C. §
552) request submitted to the Center for Medicare & Medicaid Services (CMS) or one of
this agency’s Medicare contractors via letter, facsimile transmission or e-mail secking
copies of language provided by Medicare to Accountable Care Organization for signs and
informing beneficiaries about the Shared Savings Program. Documents responsive to
your request, consisting of 17 pages, were forwarded to this agency because of my
responsibility for administering the FOIA.

After a careful review of the 17 pages forwarded to this office for review and release determination, |
have determined to withhold the materials in their entirety, under Exemption 5 of the FOIA (5
U.S.C. § 552(b){5)).

Exemption 5 of the FOIA permits an agency to withhold “inter-agency memorandums or letters
which would not be available by law to a party other than an agency in litigation with the
agency.” Documents that are privileged in the context of civil discovery are thus exempt from
release under Excmption 5. Among the civil discovery privileges incorporated into Exemption 3
are attorney-client privilege and the deliberative process privilege.

Exemption 5°s Deliberative Process Privilege is being invoked in order to prevent injury to the
quality of agency decisions by preserving the ability of agency employees to engage in free and
candid discussions on matters of policy. The Deliberative Privilege applies to inter-agency or
intra-agency communications that are (1) pre-decisional, i.e. antecedent to the adoption of an
agency policy and (2) deliberative, i.c. a direct of the part of the deliberative process in that it
makes recommendations on legal or policy matters.
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Page 2 - Burke

You have the right to appeal this decision. To do so, you must put your appeal in writing
and send it within 30 days to: The Deputy Administrator and Chief Operating Officer,
CMS, Room C5-16-03, 7500 Security Boulevard, Baltimore, Maryland 21244-1850.
Please mark the envelope containing your letter of appeal, “Freedom of Information Act
Appeal™ and enclose a copy of this letter with your appeal.

Division of Freedom of Information
Enclosure

BURKE FOIA COMPLAINT, APRIL 2016, PAGE 10



Case 1:16-cv-00825-CRC Document 1-1 Filed 05/03/16 Page 1 of 2
CIVIL COVER SHEET

JS-44 (Rev. 3/16 DC)

L (a) PLAINTIFFS
PAUL BURKE

(b) COUNTY OF RESIDENCE OF FIRST LISTED PLAINTIEF 38888

DEFENDANTS
U.S. DEPARTMENT OF HEALTH AND HUMAN SERVICES

COUNTY OF RESIDENCE OF FIRST LISTED DEFENDANT

(EXCEPT IN US. PLAINTIFF CASES)

(INTIQ PI AINTIFF CACRQ NANIT WV

(c¢) ATTORNEYS (FIRM NAME, ADDRESS, AND TELEPHONE NUMBER)

PAUL BURKE, Pro Se
29 Dance Lane

Harpers Ferry, WV 25425
304-876-2227

Case: 1:16—cv-00825 (I Deck)
Assigned To : Cooper, Christopher R.
Assign. Date : 5/3/2016

Description: FOIA/Privacy Act

IL. BASIS OF JURISDICTION
(PLACE AN x IN ONE BOX ONLY)

O 3 Federal Question
(U.S. Government Not a Party)

O 4Diversity

(Indicate Citizenship of
Parties in item IiI)

1 U.S. Government
Plaintiff

@ 2 U.S. Government
Defendant

II1. CITIZENSHIP OF PRINCIPAL PARTIES (PLACE AN x IN ONE BOX FOR
PLAINTIFF AND ONE BOX FOR DEFENDANT) FOR DIVERSITY CASES ONLY!

PTF DFT PTF DFT
Citizen of this State O 1 Ol Incorporated or Principal Place O 4 O 4
of Business in This State
Citizen of Another Ste - Q2 2 Incorporated and Principal Place Os Os
o of Business in Another State
Citizen or Subject of a 3 3
Foreign Country O Foreign Nation O 6 06

IV. CASE ASSIGNMENT AND NATURE OF SUIT
(Place an X in one category, A-N, that best represents your Cause of Action and one in a corresponding Nature of Suit)

O A. Antitrust | © B. Personal Injury/

Malpractice

[]410 Antitrust []310 Airplane

[1315 Airplane Product Liability

|:| 320 Assault, Libel & Slander

[[1330 Federal Employers Liability

[]340 Marine

5345 Marine Product Liability

[[]350 Motor Vehicle

[[]355 Motor Vehicle Product Liability

i []360 Other Personal Injury

1362 Medical Malpractice

: 1365 Product Liability

b [[C] 367 Health Care/Pharmaceutical
Personal Injury Product Liability

[] 368 Asbestos Product Liability

O C. Administrative Agency
Review

D 151 Medicare Act

Social Security
1861 HIA (1395f1)

D 862 Black Lung (923)
[]863 DIWC/DIWW (405(g))
"] 864 SSID Title XVI
[] 865 RSI (405(g))
Other Statutes
D 891 Agricultural Acts
893 Environmental Matters
| 890 Other Statutory Actions (If
Administrative Agency is
Involved)

© D. Temporary Restraining
Order/Preliminary
Injunction

Any nature of suit from any category

may be selected for this category of case

assignment.

*(If Antitrust, then A governs)*

O E. General Civil (Other) OR O F. Pro Se General Civil
perty pley Forfeiture/Penalty
l[ze:al];;l()) Le;x:d Condemnation %k:;Z t:ppeal 27 USC 158 1625 Drug Related Seizure of 1470 Racketeer Inﬂuen'ced.
[]220 Foreclosure []423 Withdrawal 28 USC 157 Property 21 USC 881 & Corrupt Orga_mzanon
1230 Rent, Lease & Ejectment [1690 Other [1480 Consumer C.redlt
[]240 Torts to Land Prisoner Petitions [J4%0 Cable{S.atelhte TV -
[]245 Tort Product Liability 535 Death Penalty 1856 Securities’Commodities/
[]290 All Other Real Property []540 Mandamus & Other Other Statutes Exchang‘e
1550 Civil Rights []375 False Claims Act (1896 Arbitration
Personal Property []555 Prison Conditions 1376 Qui Tam (31 USC []899 Administrative Procedure
[]370 Other Fraud [T1560 Civil Detainee - Conditions 3729(a)) _ Act/Review or Appeal of
[]371 Truth in Lending of Confinement 400 state Reappor_tlonment Agency Decision
[1380 Other Personal Property []430 Banks & Banking 1950 Constitutionality of State
Damage m&ﬂy&gh_w, []450 Commerce/ICC Statutes
[1385 Property Damage [_820 Copyrights Rates/etc: 1890 Other Statutory Actions
Product Liability []830 Patent [C1460 Deportation (if not administrative agency
1840 Trademark D462 Naturalization review or Privacy Act)
Application
Federal Tax Suits []465 Other Immigration
[]870 Taxes (US plaintiff or Actions
defendant)
[]871 IRS-Third Party 26 USC 7609




Case 1:16-cv-00825-CRC Document 1-1 Filed 05/03/16 Page 2 of 2

O G. Habeas Corpus/ O H. Employment ® 1. FOIA/Privacy Act O 1. Student Loan
2255 Discrimination
1530 Habeas Corpus - General [] 442 Civil Rights - Employment [X]895 Freedom of Information Act | []152 Recovery of Defaulted
1510 Motion/Vacate Sentence (criteria: race, gender/sex, []890 Other Statutory Actions Student Loan
[J463 Habeas Corpus - Alien national origin, (if Privacy Act) (excluding veterans)
Detainee discrimination, disability, age,
religion, retaliation)
*(If pro se, select this deck)* *(If pro se, select this deck)*
O K. Labor/ERISA © L. Other Civil Rights O M. Contract © N. Three-Judge
(non-employment) (non-employment) Court
[1110 Insurance
[]710 Fair Labor Standards Act 1441 Voting (if not Voting Rights 1120 Marine [ 441 Civil Rights - Voting
[1720 Labor/Mgmt. Relations Act) |:| 130 Miller Act @if Voting Rights Act)
[1740 Labor Railway Act [[]443 Housing/Accommodations 1140 Negotiable Instrument
1751 Family and Medical []440 Other Civil Rights 7150 Recovery of Overpayment
Leave Act [1445 Americans w/Disabilities — & Enforcement of
D790 Other Labor Litigation Employment Judgment
[-1791 Empl. Ret. Inc. Security Act []446 Americans w/Disabilities — 1153 Recovery of Overpayment
Other of Veteran’s Benefits
[1448 Education []160 Stockholder’s Suits
[[—1190 Other Contracts
[]195 Contract Product Liability
1196 Franchise
V. ORIGIN
G1 Original O 2 Removed O 3Remanded from 4 Reinstated or O 5 Transferred from O 6 Multi-distrit O7 Appeal to
Proceeding from State Appellate Court Reopened another district Litigation District Judge
Court (specify) from Mag. Judge

VI. CAUSE OF ACTION (CITE THE U.S. CIVIL STATUTE UNDER WHICH YOU ARE FILING AND WRITE A BRIEF STATEMENT OF CAUSE.)
5 U.S.C. § 552(a)(6)(C) Nonresponse to FOIA administrative appeal, for Medicare records already released to others

VII. REQUESTED IN CHECK IF THIS IS A CLASS DEMAND $ Check YES only if demanded in complaint
COMPLAINT ACTION UNDER FR.CP. 23 JURY DEMAND: YES [ ] No [X]
VIIIL. ¥§k;£ED CASE(S) (See instruction) YES I: NO m If yes, please complete related case form

7 '
DATE: 3/1707/ 20/( é SIGNATURE OF ATTORNEY OF RECORD __ Rz // ,/Zdi__

INSTRUCTIONS FOR COMPLETING CIVIL COVER SHEET JS-44
Authority for Civil Cover Sheet

The JS-44 civil cover sheet and the information contained herein neither replaces nor supplements the filings and services of pleadings or other papers as required
by law, except as provided by local rules of court. This form, approved by the Judicial Conference of the United States n September 1974, is required for the use of the
Clerk of Court for the purpose of initiating the civil docket sheet. Consequently, a civil cover sheet is submitted to the Clerk of Court for each civil complaint filed.
Listed betow are tips for completing the civil cover sheet. These tips comncide with the Roman Numerals on the cover sheet.

L. COUNTY OF RESIDENCE OF FIRST LISTED PLAINTIFF/DEFENDANT (b) County of residence: Use 11001 to indicate plaintiff if resident
of Washington, DC, 88888 if plaintiff is resident of United States but not Washington, DC, and 99999 if plaintiff is outside the United States.

III. CITIZENSHIP OF PRINCIPAL PARTIES: This section is completed only tf diversity of citizenship was selected as the Basis of Jurisdiction
under Section II.

Iv. CASE ASSIGNMENT AND NATURE OF SUIT: The assignment of a judge to your case will depend on the category you select that best
represents the primary cause of action found in your complaint. You may select only one category. You must also select one corresponding
nature of suit found under the category of the case.

VI CAUSE OF ACTION: Cite the U.S. Civil Statute under which you are filing and write a brief statement of the primary cause.

VIIL RELATED CASE(S), IF ANY: If you indicated that there is a related case, you must complete a related case form, which may be obtained from
the Clerk’s Office.

Because of the need for accurate and complete information, you should ensure the accuracy of the information provided prior to signing the form.



